
 “John Smith” is a pseudonym.1

 For this Brief John Smith combines the definitional and criminal statutes in his analysis because it follows that if the2

definition of "child pornography" is unconstitutionally overbroad, then the enforcement of a statute under the
criminal statute that relies upon its definition for enforcement would also be unconstitutional.
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Questions Presented

I.  Whether Conn. Gen. Stat. § 53a-193(13) is unconstitutionally overbroad because in

defining child pornography, it impinges upon a significant amount of protected speech, namely the

possession of pornographic material produced without using of actual children?

II.  Whether Conn. Gen. Stat. § 53a-193(13) is void-for-vagueness because its reference to

“visual reproduction” is so unclear that it does not a put a reasonable person on notice as to what

conduct is prohibited?

Statement of the Case

Connecticut Gen. Stat. § 53a-193(13) (“definitional statute”) defines as child pornography

“any visual reproduction” of a minor engaged in a sexual act.  Connecticut Gen. Stat. § 53a-196d

(“criminal statute”) makes the possession of child pornography a felony punishable by up to ten

years in prison.  

John Smith  has been indicted and is before this Court on charges of violating the criminal1

statute because he possessed life-like images of children having sex.  These images were not of

actual children but were wholly computer-generated.  No children were used in the production of

the images.  John Smith created them using computer technology. 

John Smith challenges his prosecution on ground that the definitional statute upon which

the criminal statute relies, is unconstitutionally vague and overbroad, in violation of his First and

Fourteenth Amendment rights under the United States Constitution.   2
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Summary of the Arguments

The Connecticut law is unconstitutional for three reasons.  First, the United States

Supreme Court struck down an almost identical law last term in Ashcroft v. Free Speech

Coalition, 535 U.S. 234 (2002).  Second, it is overbroad under the Free Speech Clause because it

prohibits a significant amount of protected speech, namely the possession of non-obscene "virtual"

pornography where images are created using computer generated image or children; or the

modification of innocent pictures of children.  Third, the law is unconstitutionally void-for-

vagueness because it does not clearly define what conduct, within the context of the computer

world, is prohibited.  

Free Speech Coalition.  In Ashcroft v. Free Speech Coalition, the United States Supreme

Court struck down a federal law that made criminal the possession or creation of virtual child

pornography.  The Connecticut law involved is nearly identical to the statute at issue in Free

Speech Coalition.  Therefore, the Connecticut statute is unconstitutional.   

Overbreadth doctrine.  Non-obscene pornography is protected speech under the First

Amendment.  Child pornography is not protected under the First amendment because the law

irrebuttably presumes that children are injured in the production of child pornography.  This

"child exception" to the First Amendment does not apply, however, when no children are actually

used in producing pornographic images.  John Smith's pornography at issue here was created

without the use of live children: he used computer technology to create the images that police

found in his possession and that are the subject of this criminal prosecution.  Thus, the

definitional statue is overbroad because it defines child pornography to include all "other visual
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reproductions" of a minor engaged in a sex act even when the "minor" in the picture is not a real

person. 

Void-for-vagueness.  A statute is unconstitutional under the void-for-vagueness doctrine

when it is so unclear that a reasonable person can not fairly know what conduct is proscribed. 

Rather it gives police, prosecutors, judges, and juries undue discretion in defining what conduct is

prohibited.  The phrase "other visual reproductions" does not have meaning within the context of

computer language because "reproduction" could - but on its face does not clearly - include each

draft version of a pornographic image since each new draft is a reproduction of its predecessor. 

"Reproduction" is also not defined to include CD-R or floppy disk copies created by the user. 

This creates a problem because a person trying to obey the law is left wondering if he may create

virtual pornography, but not back-up his images onto a floppy disk.  In this context, "reproduction"

is too abstract and therefore void-for-vagueness.  

I.  The state law employs the same language as a federal law struck down by the United States

Supreme Court.  Therefore, the Connecticut law is unconstitutional.

In Ashcroft v. Free Speech Coalition, 535 U.S. 234 (2002), the Supreme Court struck

down the Child Pornography Protection Act of 1996 (CPPA), 18 U.S.C. §2256, as being

unconstitutionally overbroad.  The CPPA prohibited the possession or production of images

where minor children were engaged in sexual acts.  18 U.S.C. § 2256(8)(A)(1996).  Fatally, the

CPPA did more.  It also prohibited the modification of images of children.  For example, the

CPPA made it a felony for a person to take a non-sexual picture of a child and modify that image

so that it appeared that the child in the image was engaged in a sexual act.  The CPPA also
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prohibited a person from making a pornographic movie using computer-generated images of

“virtual” children.  The CPPA attempted to prohibit all such reproductions through the umbrella

language “visual depiction.”    

Before this Court is a statute almost identical to that struck down in Free Speech Coalition. 

The unconstitutional provision of the

CPPA read: 

“child pornography” means any visual

depiction, including any photography,

film, video, picture, or computer-

generated image or picture, whether

made or produced by electronic,

mechanical, or other means, of

sexually explicit conduct, where - (A)

the production of such visual

depiction involves the use of a minor

engaging in sexually explicit conduct.

18 U.S.C. § 2256(8)(A)(1996)

(emphasis added).

The Connecticut statute defines child

pornography as:

“‘Child pornography’ means any material

involving a live performance or photographic

or other visual reproduction of a live

performance which depicts a minor in a

prohibited sexual act.”  Conn. Gen. Stat. §

53a-193(13) (emphasis added).  
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The language in the CPPA and Conn. Gen. Stat. §53a-196d are nearly identical

semantically and are per se identical in fact and scope.  Therefore, this court must find Conn.

Gen. Stat. §53a-196d unconstitutionally overbroad as a matter of precedent. 

II.  The logic and law underpinning Free Speech Coalition  apply to the Connecticut statute.

It is a settled issue that child pornography is unprotected by the First Amendment.  New

York v. Ferber, 458 U.S. 747 (1982).  The reason this type of speech is unprotected by the First

Amendment is because the state's interest in protecting children trumps any speech value that

child pornography may have.  Id. at 765.  There is an irrebuttable presumption that minors are

injured where they engage in sexual acts.  Id.  Protecting children is more important than

protecting a person's right to engage in free speech where the exercise thereof involves child

pornography.  Therefore, had Connecticut defined child pornography exclusively to include

sexual images of real-life children, then the law would have been constitutional.  However, the

definitional statute goes beyond constitutionally allowable limits by defining child pornography to

include all other visual reproductions of minors engaged in sexual act.  

The Court struck down the CPPA because it per se proscribed such modifications of

images of the creation of virtual porn.  This prohibition was improper because such images did

not fall under the foray of Ferber because no children were actually injured in the production of

these images.  Free Speech at 1398.  Such modified images are indeed offensive to most

Americans.  Id.  However, child pornography is not per se proscribeable because of its

offensiveness.  Rather, the state’s compelling interest in protecting children overrides whatever

speech value child pornography may have.  [The Court found unpersuasive the government’s
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argument that such computer images whetted the appetites of pedophiles and thus make them

more likely to molest children.]  Moreover, mere offensiveness is not enough to make speech

unprotected unless those images are also obscene.  Miller v. California, 93 S.Ct. 2607 (1973)

(holding that only “hard core” sexual images are per se obscene).  For example, without ever using

a real child, one could create a nude image of a minor standing naked by a fountain.  Unless the

nude were engaging in sexual acts, it could not, without more, be “hard core.”  Id.  And unless the

nude image was of an actual child, there would not be a harmed child because no child was

photographed for the image. 

III.  The Connecticut law is also unconstitutional under the void-for-vagueness because its

reference to "other reproductions" does not make sent in the context of modern terminology. 

Consequently, it does not put a reasonable person on notice as to what conduct is prohibited.

A. The Due Process Clause requires that a person be put on notice as to what

conduct is illegal.

It is not enough for a criminal defendant to boldly assert that a statute is vague.  Gentile v.

State Bar of Nevada, 501 U.S. 1030 (1991).  All language is, to some degree and to some people,

vague.  Indeed, very respected and credible philosophers have theorized that the only language

lacking vagueness is the language within each person’s own mind: Your own private language.  See

generally, Ludwig Von Wittenstein, Philosophical Investigations 357 (Cambridge 1983).  Instead

of merely shouting that statutory language is vague, a criminal defendant must show that the statute

so vague that a reasonable person would not know what conduct is prohibited.  Kolender v.
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Lawson, 461 U.S. 352 (1983).  John Smith shows that here. 

A penal statute that does not define a criminal offense with sufficient clarity such that

ordinary people can understand what conduct is prohibited by the Fourteenth Amendment under

the void-for-vagueness doctrine.  Kolender  at  358.  A statute not clearly defined such that is

prevents discretionary enforcement is void-for-vagueness.  Id.  In Kolender the Court struck down

a law that intended to discourage loitering by requiring all persons who had been convicted under

a California loitering statute to, when asked by a police officer, provide a piece of “credible and

reliable” identification and to account for their presence when requested by a police officer.  Id. at

352.  The Court down this law because the adjectival phase “credible and reliable” was unclear. 

Would a passport be credible and reliable?  Would a state-issued driver's license be credible and

reliable?  Would a student ID card be credible and reliable identification?  How about a Costo or

Sam’s Club card with the person's picture on it?  Saliently, Who would decide?  Could a police

officer arrest someone because the police officer had probable cause to believe someone did not

possess clear and reliable ID, as judged by the police officer?

Such vague language empowers the police officer to determine whom - if anyone - has

credible identification.  Id. at 357.  It also leaves the law-abiding citizen confused as to what form

of identification he should bring with him.  “I lost my passport today,” John says to his friend,

Tony.  “I wonder if my Dartmouth student-ID is good enough.”  “Well, that might work,” Tony

replies, “Everybody knows about Dartmouth!”  But, Tony wonders, “I don’t know if my

Community College identification will work.”  "Perhaps it is better to just stay in," they mumble in

unison.  



 That an attorney has more questions rather than answers is prima facie evidence of vagueness. (!)3
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B. Specially-crafted definitions are needed in our modern computer era.

In sum, the state of Connecticut makes criminal the possession of a visual reproduction of

a minor engaged in a sexual act.  Usually, “visual reproduction” and “minor engaged in a sexual

act” are easily understandable.  If Ron had a videotape of a fifteen year old girl having sex with an

eighteen year old man, he would possess a visual reproduction of a minor engaged in a sexual act. 

If Ron gives Ralph a copy of his videotape, then Ralph, too, is in possession of a reproduction of

child pornography.  If Ralph swapped a color copy of a naked twelve year old girl for Ron’s video,

then Ron now possesses a visual reproduction of a minor engaged in a sexual act.  These

examples are disanalogous in the computer context.

This Brief is the result of fourteen drafts.  Each time counsel thought of a relevant

example or turn of phase, he would open Microsoft Word and then this document, to add that

phase.  Is each edited edition of this Brief a reproduction of the first draft?  Or must counsel first

print out this Brief, add changes in red ink, and then re-type the Brief?  Hasn't counsel

reproduced this same Brief several times?   Likewise, each time a computer-architect adds a pixel3

to his visualization of a naked minor, has the person committed another count?  Does a

pornographer reproduce an image every time he opens a file to make a minor correction?    

Is the creation of a pornographic image using one’s own computer possession of a “visual

reproduction”?   Is it a “visual reproduction” for Paul to burn from his hard drive to a CD-ROM

or floppy disk?  What exactly is illegal here?

And when is it a minor engaged in a sex act?  That seems to presuppose that someone can

perceive the child in a sex act.  When is the virtual child created?  It is when the architect can see

it as a person?  Is the first draft of a “Brief” the Brief?  Ernest Hemmingway said that first drafts
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are excretement, not writing.  Is the “first draft” of a computer image a visual reproduction of a

minor engaged in a sexual act?   

The definitional statute puts power into the hands of a police officer to determine when

arresting someone, whether that person is in possession of a “visual reproduction.”  The

definitional statute puts into the hands of the prosecutor the discretion to determine whether a

person is in a visual reproduction.  Indeed, very questions of proof collapse whe one asks: How

can a prosecutor prove, or a judge or jury find, that a file is an original or was somewhere,

sometime, reproduced?  Would it make sense to arrest Paul for possesing a copy of Peter’s

original creation of a virtual child?  Would Peter or Paul even understand who, if either of them,

were breaking the law?  Imagine a conversation between Peter and Paul.

Paul: “Hey Peter check out these images I made of a naked 16 year old.”
Peter: “That sounds illegal to me!”
Paul: “Don’t worry.  They’re virtual images.  I made them with my computer.  No
children were used to make these.”
Peter: “Oh, I see.”
Paul: “Yeah, check ‘em out.”
Peter: “These images are cool.  Will you burn a copy onto CD for me?”
Paul: “Sorry, I can make these on my computer; I can even let people come over
to my house to look at these images.  But I can’t reproduce them.”  
Peter: “Huh?”

Is it a “visual reproduction” for Paul to burn from his hard drive to a CD-ROM or floppy
disk? What exactly is illegal?

Under the definitional statute it seems almost impossible to determine what, if anything, is

a visual reproduction.  Such vagaries make great fodder for a law school classroom.  In the real

world such vagaries make a person fodder for the criminal justice system.  To not find the

definitional statute void-for-vagueness would make the Due Process clause of the Fourteenth

Amendment fodder to political expediency.
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Conclusion

         The criminal and definitional statutes are unconstitutional on vagueness and overbreadth

grounds.  The statutes are overbroad because the State, without a compelling justification,

proscribes a significant amount of protected speech, namely non-obscene virtual images and

computer modifications of minors.  The statutes are vague because they do not put a person on

notice as to what conduct is prohibited.  This leaves more than confusion in the mind of a law-

abiding citizen: It leaves in the hands law enforcement undue discretion to determine when and

what a “visual reproduction” is.  Such discretion can easily lead to overreaching and inconsistent

enforcement of the criminal law.  

In this day of technology, legislators must use razor-sharp precision when drafting laws

impacting free speech.  The Connecticut General Assembly failed here.  Therefore, this Court

must dismiss the pending charges against John Smith as a matter of law.       
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