
IN THE UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF ALABAMA 

SOUTHERN DIVISION 
 

UNITED STATES OF AMERICA, 
 
v.       CRIMINAL NO.:  07-00361-WS 
 
LUDIVIC WHITE, JR., 
 

BRIEF IN SUPPORT OF MOTION TO DISMISS 
 

 The Defendant, Ludivic White, Jr., has filed a Motion to Dismiss the 

superseding indictment in the above-styled cause, because, under the United States 

Supreme Court District of Columbia, et al. v. Heller, 128 S. Ct. 2783 208 U.S. 

LEXIS 5268; 76 USLW 4631 (2008), White has a right under the United States 

Constitution to keep and bear arms. 

 The Second Amendment to the United States Constitution provides: “A well 

regulated Militia, being necessary to the security of a free State, the right of the 

people to keep and bear Arms, shall not be infringed.”  The right is an “individual 

right and belongs to all Americans,” including Ludivic White, Jr.  Id. at * 16.  The 

right that White enjoys is the right to “keep and bear arms.”  To “keep arms” is to 

“have weapons.”  Id. at * 18.  To “bear arms” is to “wear, bear or carry…upon the 

person or in the clothing or in the pocket, for the purpose…of being armed and 

ready for offensive or defensive action in a case of conflict with another person.”  

Id. at * 22, quoting Muscarello v. United States, 524 U.S. 125, 143 (1998).  

Clearly, the Second Amendment favors upon Ludivic White, Jr. “an individual 

right to keep and bear arms.”  Id. at * 42.   



 The United States Supreme Court in Heller recognized that “the right 

secured by the Second Amendment is not unlimited.”  Id. at * 94.  The Court 

specifically approves “prohibitions on the possession of firearms by felons and the 

mentally ill, or laws forbidding the carrying of firearms in sensitive places such as 

schools and government buildings, or laws imposing conditions and qualifications 

on the commercial sale of arms.”  Id. at * 95.  The Court notes with approval that 

the handgun is the preferred firearm for individuals to “keep” and use for 

protection.  Id. at * 97.  “[T]he American people have considered the handgun to 

be the quintessential self-defense weapon.  Id. at * 100. 

 In the case at bar, White was charged with having in his possession a 

handgun after having been convicted of a misdemeanor of domestic violence.  The 

underlying misdemeanor does not involve the use of a handgun.  The evidence at 

trial from Marcus Caruthers was that Ludivic White, Jr. was staying with he and 

his grandmother and that they were parked in front of the grandmother’s house.  

Earlier they had had a problem at a club with four “dudes.”  It was in response to 

that that Ludivic White, Jr. secured the handgun, the “preferred weapon of self 

defense.”   

 Although the Court is not clear as to what level of scrutiny the court is to 

use in evaluating the Second Amendment restrictions, the Court did reject the 

“interest-balancing approach.”  Id. at * 108-110.  Therefore, the Court must either 

use strict scrutiny, intermediate scrutiny or rational basis in evaluating the effect of 

this act upon the Second Amendment rights of Ludivic White, Jr.  Viewed under 



any of these traditionally expressed levels, the prosecution of Ludivic White, Jr. 

for possession of a handgun after a conviction of the misdemeanor crime of 

domestic violence, which did not involve a handgun, should fail.  White possessed 

the firearm for self defense.  He has a constitutional right to possess the firearm.  

This prosecution must be dismissed.   

Respectfully submitted, 

s/Daniel L. McCleave 
McCleave  Denson Shields, L.L.C. 

      507 Church Street 
      Mobile, Alabama 36602 
      Telephone: (251) 433-2001 
      Fax: (251) 433-2053 
      E-mail: dan@madlaw.net
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